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This document provides a high-level overview of the Occupational Safety and Health Administration (OSHA) vaccine 
mandate as it exists as of the date of this article. It is not intended to cover every aspect of this mandate and does not 
constitute legal advice.

Q: Which employers does the OSHA mandate apply to?
A:  This mandate applies to all employers with 100 or more employees at any time during Emergency Temporary 

Standard (ETS). It does not apply to workplaces that are covered by the federal contractor vaccine mandate or 
the healthcare facility vaccine mandate. 

Q: How do I determine the employee count for my employer?
A: All full time, part time, and remote workers are included. Even part-time employees who work very few hours will 

count toward the 100-employee threshold. 

	 An	employer	should	not	include	independent	contractors	or	temporary	workers	employed	through	a	staffing	
agency. For more information please visit the OSHA FAQs under Scope and Application here.

Q: Which employees will the ETS apply to if the ETS applies to the employer?
A: The ETS will apply to all employees of the employer except employees who do not work with any other 

individuals because there are no other employees or customers at the workplace, those who only work from 
home and those who work exclusively outdoors. So even though these employees are included in the employee 
count for the determination of whether or not the employer has 100 employees, the vaccine or mask and test 
rules will not apply to them.

Q: What does the OSHA rule require?
A: The mandate requires either:

• A written policy mandating vaccines for all employees (except for those with medical contraindications, 
those for whom medical necessity requires a delay, or those who are entitled to reasonable 
accommodation due to disability or a sincerely held religious belief) OR

• A written policy offering employees the option of vaccination or testing and masking. 

These written policies must be enforced and complied with by the employer and employees. The employer may 
have different policies for different groups of employees (e.g. require vaccination for those employees who work 
directly with the public and have a vaccination or testing policy for those employees who do not work directly 
with the public).
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Q: What must the policy cover?
A: The policy should address all the requirements of the ETS that are applicable including:

• Effective date;
• Description of who the policy applies to;
• Requirements for COVID-19 vaccination;
• Applicable exclusions from the written policy (e.g., medical contraindications, medical necessity requiring 

delay in vaccination, or reasonable accommodations for workers with disabilities and sincerely held 
religious beliefs);

• Information on determining an employee’s vaccination status and how this information will be collected;
• Paid time and sick leave for vaccination purposes;
•	 Notification	of	positive	COVID-19	tests	and	removal	of	COVID-19	positive	employees	from	the	workplace;
• Information to be provided to the employees and how it will be provided;
• Disciplinary action for employees who do not abide by the policy;
• Deadlines for submitting information; and
• Procedures for compliance and enforcement.

Q: What does the employer need to do to determine vaccination status?
A:  The employer is required to determine the vaccination status of each employee by receiving acceptable proof 

(see below). If acceptable proof is not provided, the employee must be treated as not fully vaccinated. The 
employer is also responsible for preserving proof of vaccination and a list of each employee’s vaccination 
status. Proof of vaccination and the list of vaccination status is considered to be and must be maintained as 
an employee medical record.	The	OSHA	requirements	for	confidentiality	of	employee	medical	records	must	
be complied with and can be found here. The medical records must not be disclosed except as required or 
authorized by the ETS or other federal law, including the Americans with Disabilities Act.

Q: What constitutes acceptable proof of full or partial vaccination?
A: Acceptable proof is:

• record of immunization from a health care provider or pharmacy,
• copy of the US CDC COVID-19 vaccination record card,
• copy of medical records documenting the vaccination,
• copy of immunization records from a public health, state, or tribal immunization information system, or 
•	 copy	of	other	official	documentation	containing	the	type	of	vaccine,	date(s)	of	administration,	and	name	of	

health care professional or clinic administering the vaccine.

To be acceptable any documentation should include the employee’s name, type of vaccine administered, 
the date(s) of vaccine administration, and the name of the healthcare professional or vaccination site that 
administered the vaccine.

A signed and dated attestation is only acceptable where the employee has lost or is otherwise unable to 
produce other acceptable proof. The employee must attest to being fully or partially vaccinated and that they 
have lost or are unable to provide their proof of vaccine. The attestation must also have the following language:

“I declare that this statement about my vaccination status is true and accurate. I understand that 
knowingly providing false information regarding my vaccination status on this form may subject 
me to criminal penalties.”

https://www.osha.gov/laws-regs/regulations/standardnumber/1910/1910.1020
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Q: What if my employer already determined its employees’ vaccination status prior to the ETS 
effective date?

A: If the employer has asked employees about their vaccination status prior to the effective date of the ETS and 
retained records of the employee responses, the employer is not required to re-evaluate the vaccination 
status for fully vaccinated employees. The employer can use any records of response, even if it is not listed 
as acceptable proof under the ETS as set forth in the prior Q&A. The employer is still required to create a list 
of each employee’s vaccination status and required to maintain proof of vaccination and the list as employee 
medical records while the ETS is in effect.

Q: Does the employer have to provide paid time off to receive the vaccine?
A: Employers must provide employees who are required to vaccinate and/or wish to vaccinate with up to four 

hours of paid time off to receive each vaccination dose (e.g. a total of eight hours if two doses are required for 
full vaccination) during work hours. The paid time off to get vaccinated must be in addition to any leave already 
accrued by the employees.

Employers are also required to provide reasonable time off and paid sick leave (up to two days) to recover from 
side effects from each vaccine dose if needed. Employers may require the use of existing paid sick leave or PTO 
(if sick leave and vacation banks are combined) but cannot require standalone vacation time. If the employee 
has	exhausted	all	their	sick	leave	or	PTO	balance	or	does	not	have	this	benefit	the	employer	must	still	provide	
the paid time off.

The ETS does not require employers to reimburse employees for transportation costs related to obtaining a 
vaccination but it may be required by other laws or employer agreements (e.g. state or local mandates).

Q: What are the testing requirements for employees who are not fully vaccinated?
A: Employees who report at least once every seven days to a workplace where other people are present must 

be tested at least once every seven days and provide the test result documentation. If the employee does not 
provide the documentation, the employee must be removed from the workplace and not allowed to return until 
appropriate test result documentation is provided.

Employees who do not report during a period of seven or more days to a workplace where other people are 
present must be tested within seven days prior to returning to the workplace and must provide documentation 
of the test result upon returning to the workplace.

If an employee receives a positive COVID-19 test or a positive diagnosis from a licensed health care provider, 
the employer cannot require testing for 90 days after that time. This exception must be included in the written 
policy if the employer chooses the vaccine or test option instead of mandatory vaccination for all employees.

Q: What tests are acceptable under the ETS?
A: COVID-19 test means a test for SARS-CoV-2 that is:

1. Cleared, approved, or authorized, including through an Emergency Use Authorization by the FDA to 
detect current virus,

2. administered in accordance with instructions, and 
3. is not both self-administered and self-read unless observed by the employer or an authorized telehealth 

proctor.
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Q: Who pays for the cost of testing?
A: The Concordia Health Plan covers the cost of testing that is medically appropriate as determined by the individual’s 

attending healthcare provider. The cost for tests required for employment purposes are not covered. The ETS does 
not require that the employer pay for the cost of testing, although the employer may choose to do so. 

Employees generally can be required to pay for the cost of testing. However, please note that employer 
payment of the testing may be required by other state laws, regulations, or collective bargaining agreements. 
Employers may also be required to pay employees for the time to take the test under federal or state law. Advice 
regarding state laws can be obtained through your own legal counsel, or through HR Services.	You	can	find	links	
to information regarding some state laws that may be applicable here.

Other costs associated with properly administering the program such as labor costs, human resources time, and 
the implications of interrupting the workday should also be considered. 

Q: What protections are there for test result records?
A: Each test result is considered an employee medical record and must be maintained in accordance with any 

applicable state or federal law. As such, they cannot be disclosed except as required or authorized by the 
ETS or other federal law, including the Americans with Disabilities Act. For more information see the OSHA 
FAQ Section 4 here.

Q: What happens if the employee has a positive test result?
A:  The employer must require, and include in their policy, that each employee must promptly notify the employer 

that they tested positive, regardless of vaccination status. The employer must immediately remove the employee 
from the workplace. The employee can only be allowed to return to work 1) when an employee receives a 
negative	COVID	test	result	on	a	confirming	NAAT	or	PCR	test	following	a	positive	result	on	a	COVID-19	antigen	
test, or 2) when CDC criteria on “isolation guidance” is met, or, 3) when recommended by a licensed healthcare 
provider. Employers are not required to provide paid time off for removal from the workplace, although paid 
time off may be required by other laws or regulations.

Q: What are the requirements for masking?
A: Employers must ensure that employees who are not fully vaccinated wear a face covering when 1) indoors, or 

2) occupying a vehicle with another person for work purposes. The only exceptions are when 1) the employee 
is alone in a fully enclosed room with the door closed, 2) the employee is eating or drinking or for safety and 
security	identification	purposes	for	a	limited	time,	3)	the	employee	is	wearing	a	respirator	or	facemask,	or	4)	
using a face covering is infeasible or creates a greater hazard.

Q:	 What	constitutes	a	sufficient	face	covering?
A: A face covering is a mask that completely covers the nose and mouth of the employee, which is made from two 

or more layers of tightly woven fabric. It also must be secured to the employee’s head by ties, ear loops or elastic 
headband that goes behind the head. It must be a solid piece of material without slits, exhalation valves, or other 
openings and can be either manufactured or homemade. A face shield does not constitute a face covering.

https://www.concordiaplans.org/our-solutions/human-resources-services
https://www.fisherphillips.com/services/emerging-issues/vaccine-resource-center/vaccine-subtopics.html#SSL
https://www.osha.gov/coronavirus/ets2/faqs
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Q: What are the employer’s obligations with respect to face coverings?
A: The employer must ensure the proper use of face coverings by employees. They must make sure the face 

covering	is	fully	covering	the	nose	and	mouth	and	fits	snuggly	without	gaps.	The	employer	must	also	ensure	that	
the face covering is replaced when it is wet, soiled, or damaged. 

The employer must allow employees who are vaccinated to voluntarily wear face coverings or facemasks unless 
doing so would create a risk of serious injury or death and allow the employees to wear a respirator instead of 
a face mask so long as the respirator complies with certain requirements. Employers are permitted to provide 
respirators to employees if they so choose. The employer also cannot prohibit customers or visitors from 
wearing face coverings.

Q: What information must be provided to employees?
A:  Employers must provide employees: 

• information about the ETS, 
• employer policies and procedures to implement the ETS, 
•	 information	about	vaccine	efficacy,	safety	and	benefits	by	providing	the	CDC	document	“Key	Things	to	

Know	About	COVID-19	Vaccines”	available	here, 
• protections against retaliation and non-discrimination requirements, and 
• the criminal penalties associated with knowingly supplying false statements or documents. 

The information must be provided in an easy-to-understand way and in the appropriate language for the 
employee. If the employer changes the policy or procedure under the ETS, the employer must provide any 
updated or supplemental information to their employees.

Q: What can the employer do if an employee does not comply with its policy?
A: Generally, an employer can take disciplinary action up to and including terminating the employee. However, this 

should be clearly laid out in a policy as to how disciplinary action will be handled and what the discipline will 
be at various stages of non-compliance. State laws may affect this issue and legal counsel or an HR professional 
should be consulted.

Q: Are there reporting requirements with the ETS?
A: Yes. Any work-related COVID-19 fatalities must be reported to OSHA within eight hours of learning of the fatality. 

A work-related in-patient hospitalization must be reported within 24 hours of learning of the hospitalization. The 
timespan between the work-related exposure to COVID-19 and the death of the employee does not matter.

Q: Can records about compliance with the ETS be requested and by whom?
A: Yes, as follows: 

• Individual vaccine information and test results can be requested by and must be provided to the 
employee and anyone having written consent from the employee by the end of the next business day 
after the request.

• The aggregate number of fully vaccinated employees at a workplace and the total number of employees 
at the workplace must be provided: 

 > To any employee or employee representative by the end of the next business day after the request
 > To the Assistant Secretary of OSHA within four business hours of the request

• Employer’s written vaccination policy must be provided to the Assistant Secretary of OSHA within four 
business hours of requests

• All other records and documents must be provided to the Assistant Secretary of OSHA by the end of the 
next business day after the request

https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html
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Q: What are the penalties for non-compliance?
A: For serious violations the maximum penalty is $13,653 per violation. For willful or repeated violations, the 

maximum penalty is $136,532 per violation.

Q: How should I handle requests for accommodation based upon sincerely held religious beliefs 
or disability?

A: In implementing either plan, employers must make reasonable accommodations under the Americans with 
Disabilities Act because of an employee’s disability. Reasonable accommodations must also be made for 
sincerely held religious beliefs. Both federal and state laws must be considered and you should seek guidance 
from your counsel or HR professional.

For a discussion of COVID-19 and the Americans with Disability Act and other laws please see this this article 
from the Equal Employment Opportunity Commission (EEOC). Also please see the following three-step guide to 
responding	to	COVID-19	vaccine	religious	objections	from	law	firm	Fisher	Phillips	here. Concordia Plans is not 
officially	recommending	Fisher	Phillips	or	their	guidance,	but	simply	providing	it	as	an	information	resource.	If	
you	have	any	questions	about	how	situations	should	be	handled	or	about	your	specific	state	laws,	please	contact	
your legal counsel or HR resources.

Please also see a Q&A the LCMS published regarding vaccines, vaccination programs, and religious 
accommodations and a fact sheet on COVID-19 Vaccines from the LCMS.

Q: What should an employer do now to prepare for implementation of the ETS if it goes into effect?
A: An employer should begin to prepare for the implementation of the ETS even though it is stayed at this point. If 

the ETS does become effective, it is possible OSHA will not grant additional time to comply with the ETS. Steps 
an employer can take now are:

1. adopt procedures for determining employees’ vaccination status, 
2. determine if the employer will mandate the vaccine or allow unvaccinated employees to mask and test 

weekly,
3. develop a plan for handling accommodation requests,
4. have a plan for tracking test results, and 
5. prepare for OSHA complaints and inspections should they arise. 

For more information on these steps please see the article from Fisher Phillips linked here.

Q: What if the employer is situated in a state that prohibits or limits the employers’ authority to 
require employees to be vaccines?

A: OSHA takes the position that the ETS preempts states, cities and other municipal entities from adopting or 
enforcing laws or ordinances that ban or limit an employer’s authority to require vaccination, face covering, 
or testing. However, even though this is OSHA’s position, it may not stop a state from trying to enforce its law. 
Therefore, an employer needs to carefully review state or local laws and seek legal counsel if necessary.
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https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.fisherphillips.com/news-insights/3-step-guide-covid19-vaccine-religious-objections.html
https://files.lcms.org/file/preview/7dx1LaKHWxKn8brctUDUQzGISF7o3zrF
https://files.lcms.org/file/preview/uAzxHzE5YwadsTdVePS8cLWxAvHqFuwP
https://www.fisherphillips.com/news-insights/5-step-plan-employers-president-biden-workplace-vaccine-mandates.html

